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 1.  TIME:  9:00   CASE#: MSC16-01847 
CASE NAME: YOUNG VS. REMAX ACCORD 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY COURTNEY YOUNG 
* TENTATIVE RULING: * 
 
Unopposed motion to be relieved as plaintiff’s counsel is granted. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-02007 
CASE NAME: SKOUMBAS VS. KLAMMCZYNSKA 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY RONALD OZNOWICZ, SUSANNE K. OZNOWICZ 
* TENTATIVE RULING: * 
 
Defendants Ronald and Susanne Oznowicz’s motion for judgment on the pleadings is 
continued to March 25, 2020 so this matter can be heard at the same time as the pending 
motion for summary judgment and to allow the parties to file supplemental briefs.  

Plaintiff’s motion for leave to file a third amended complaint is continued from March 18 
to March 25, 2020 so that all these matters may be heard together.  

Defendants argue that Alma Electric was a suspended corporation when it bought Plaintiff’s 
property and remained a suspended corporation when it transferred the property to Plaintiff. 
Defendants argue that under Revenue and Tax Code section 23302(d), Alma could not transfer 
real property and thus Alma’s transfer to Plaintiff was void. The Court is aware that Plaintiff 
appears to concede Defendants’ argument and has instead focused on other ways to prove he 
owns his property. However, the Court has questions about Defendants’ argument.  

Plaintiff and the Oznowiczs shall file and serve supplemental briefs of no more than 7 pages 
double spaced by March 4, 2020. In their supplemental briefs, the parties should address the 
following questions: 

1. Is a violation of section 23302(d) void or voidable? Revenue and Tax Code section 
23304.1(a) states that contracts are voidable, but here Plaintiff may have obtained the 
property as a gift. Is there a similar section that applies to gifts? What else should the 
Court consider when deciding if Alma Electric obtaining and then transferring the 
property are void or voidable acts?  
 

2. If it is voidable, can the defendants here ask that it be void? And if so, can this 
request be made by a motion for judgment on the pleadings and/or a motion for 
summary judgment? 
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3. The Court notes that it did not find Casiopea Bovet, LLC v. Chiang (2017) 12 
Cal.App.5th 656 particularly helpful answering the questions above. Can the parties cite 
cases applying section 23302(d)?  

The Klaminskis may address these points in the reply to their motion for summary judgment. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-00577 
CASE NAME: DURAN VS. CAYABYAB 
HEARING ON MOTION TO SET ASIDE ORDER OF DISMISSAL 
FILED BY MICHELE DURAN 
* TENTATIVE RULING: * 
 
The Court grants plaintiff’s request to set aside the order of dismissal.  The case was dismissed 
because counsel failed to appear at the CMC, file CMC statements or even serve the complaint 
that was filed on March 23, 2018.  The Court sets a Case Management Conference for May 21, 
2020.  Counsel is advised to serve the defendant and file a proof of service by that date. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-01957 
CASE NAME: DEAN HABEGGER  VS.  DR. HENRY KUN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DR. HENRY I KUNG, MD 
* TENTATIVE RULING: * 
 
In light of plaintiff’s Statement of Non-Opposition, sustained, with leave to amend.  
Any amended complaint shall be filed and served on or before March 4, 2020. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-00485 
CASE NAME: SWOPE  VS.  LIBERTY UNION HIGH SCHOOL 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY LIBERTY UNION HIGH SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 

The demurrer of defendant Liberty Union High School District to plaintiff’s Third 
Amended Complaint (“TAC”) is overruled.  Defendant shall file and serve its Answer on or 
before March 4, 2020.   
 

The TAC alleges that Deborah Souza, a teacher at La Paloma High School in the Liberty 
Union High School District, mistreated her students; and school administrators, her supervisors, 
and the District knew this but failed to act.  On February 22, 2018, she ordered a student, 
plaintiff Austin Swope, to stand for the duration of her lecture.  As a result, he fainted and fell, 
fracturing his skull and suffering permanent brain damage.  (TAC, ¶ 22.c.)   
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The complaint has gone through different iterations because the demurring defendant, 

the District, has raised various asserted defects through demurrers and the meet and confer 
process, and plaintiff has either voluntarily amended, or has failed to file oppositions.  Thus, this 
is the first demurrer that the court is actually considering on its merits. 
 

Now that plaintiff has tried to correct the prior claimed defects, the District argues he has 
done so only by deleting certain fatal allegations and that his complaint is still defective anyway 
because it fails to allege a statutory basis for his claim.  Neither argument has merit. 

 
Government Code section 815.2 (a) provides:  “A public entity is liable for injury 

proximately caused by an act or omission of an employee of the public entity within the scope of 
his employment if the act or omission would, apart from this section, have given rise to a cause 
of action against that employee or his personal representative.”  (Emphasis added.)  Section 
815.2 is essentially the statutory version, for public entities, of the common law doctrine of 
respondeat superior that applies to private employers.  

 
Under section 815.2 (a), school districts are vicariously liable for injuries proximately 

caused by the negligent failure of their teachers and other employees to adequately supervise 
students who then injure other students.  (See Dailey v. Los Angeles Unified Sch. Dist. (1970) 2 
Cal.3d 741, 747 (student injured during unsupervised lunchtime slap boxing match with another 
student.)  The teacher is liable for negligence under Government Code section 820 (a) because 
a private person would be, given the special relationship that exists between teachers and 
students.  (See C.A. v. William S. Hart Union High School Dist. (2012) 53 Cal.4th 861, 869.)  
The employing District is vicariously liable under section 815.2 (a) because the teacher was 
acting within the scope of her employment. 

 
The same principles apply when the injury is caused by a teacher rather than a student 

and the failure to supervise is not that of the teacher, but of a principal or other supervisor of 
the teacher.   

 
A problem arises, however, when a teacher injures a student through intentional or 

criminal conduct, such as molestation, that is held not to be within the scope of employment.   
In that event, the employing District is not vicariously liable for the actions of the teacher 
pursuant to the express terms of section 815.2.  (See John R. v. Oakland Unified School Dist. 
(1998) 48 Cal.3d 438, 441, 452.)   

 
That does not end the matter, however.  Fourteen years after John R, the California 

Supreme Court held that the District can still be vicariously liable under section 815.2 for the 
negligent conduct of a District employee supervising the teacher that engaged in the criminal 
conduct if that supervisor negligently hired, trained, retained, or supervised the teacher.  (C.A. v. 
William S. Hart Union High School Dist., supra, 53 Cal.4th 861, 865-866 (sexual harassment 
and abuse by counselor; theory of vicarious liability for negligent hiring, retention and 
supervision was legally viable); see also (Virginia G. v. ABC Unified School Dist. (1993) 15 
Cal.App.4th 1848, 1851 (“[W]hile Ferguson's conduct in molesting Virginia G. will not be imputed 
to the District, if individual District employees responsible for hiring and/or supervising teachers 
knew or should have known of Ferguson's prior sexual misconduct toward students, and thus, 
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that he posed a reasonably foreseeable risk of harm to students under his supervision, including 
Virginia G., the employees owed a duty to protect the students from such harm.”))   

 
The TAC alleges that the teacher here, defendant Souza, was under the control and 

supervision of the District.  (TAC, ¶ 4.)  Defendants Does 1 through 10 supervised Souza.  (¶ 5.)  
They knew that Souza had engaged in mistreatment of students.  (¶ 16.)  They failed to take 
reasonable steps to avoid mistreatment of students, including plaintiff.  (¶ 17.)  They negligently 
failed to stop Souza’s mistreatment of plaintiff.  (¶ 24, 25.)  They negligently failed to train 
teachers, administrator, and staff so that the same were aware of their responsibility for creating 
and maintain a safe environment.  (¶ 29, 33.)  They failed to provide proper supervision.  (¶ 35.)  
They negligently hired, retained, trained, and supervised Souza.  (¶ 39, 41, 45, 46, 50, 52, 59.) 

 
These allegations state a cause of action for negligence by school administrators and 

Souza’s supervisors acting within the scope of their employment, and thus of statutory liability of 
the District under Government Code section 815.2 (a) pursuant to Hart, supra.   

 
That the TAC still contains stray language from earlier versions of the complaint that 

sought to hold the District vicariously liable for the actions of Souza does not undermine the 
allegations now intended to hold it vicariously liable for the actions of Souza’s supervisors.   

 
The District quotes the following language from Hart on page 7 lines 19-21 of its 

Opening Brief:  “a direct claim against a governmental entity asserting negligent hiring and 
supervision, when not grounded in the breach of a statutorily imposed duty owed by the entity to 
the injured party, may not be maintained.”  However, this passage is from the decision of the 
Court of Appeal, which the California Supreme Court reversed.  In any event, that passage 
refers to a direct liability theory rather than the section 815.2 vicarious liability theory that plaintiff 
pleads and Hart says is legally viable.  That passage originally came from a case called de 
Villers, which the Hart court distinguished. de Villers involved a county toxicologist that 
murdered her husband with poison she took from the county coroner’s office in which she 
worked.  Her supervisors owed no duty to the husband.  However, Hart said, “school personnel 
[do] ‘have a duty to protect students from harm, which includes an obligation to exercise 
ordinary care in hiring, training, supervising, and discharging school personnel. An administrator 
who hires a known child molester as a guidance counselor and fails to provide adequate 
training, supervision, or termination when faced with ongoing sexual misconduct has failed to 
perform the duties within the scope of his or her employment. Under section 815.2, the school 
district is liable for the administrator's negligence.’”  (Hart, supra, 53 Cal.4th at 874.)   
 

The TAC does not violate the sham pleading rule.  The sham pleading rule will bar an 
amendment to a complaint that omits, without acceptable explanation, language from a prior 
complaint that was fatal to the claim. (See Deveny v. Entropin, Inc. (2006) 139 Cal.App.4th 408, 
425-426.)   No such omission has occurred here.  It might be fatal to plaintiff’s complaint to 
allege that Souza engaged in criminal conduct, which is outside the scope of her employment, 
and then drop the word “criminal” and try to hold the District vicariously liable for that same 
conduct, now claiming that the conduct is within the scope of employment.  But that is not what 
plaintiff has done.  Plaintiff has alleged precisely the theory that Hart says is viable – that the 
District is vicariously liable for the negligence of supervisors for negligently hiring, training, 
retaining , or supervising a teacher, even one that acted criminally towards her student.  This 
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theory is viable whether the teacher’s conduct consisted of “abuse” or not, so the deletion of that 
word is irrelevant. 

 
The requirements for invoking judicial estoppel are not satisfied either.  One of those 

requirements is that the litigant was successful in asserting a prior position.  (People v. Castillo 
(2010) 49 Cal.4th 145, 155.)  Here, plaintiff was not successful.  The earlier versions of the 
complaint all drew demurrers, which were sustained. 

 
The demurrer is overruled. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-00541 
CASE NAME: COFACE  VS  ORION PACIFIC TRADER 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY COFACE NORTH AMERICA INSURANCE 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to enforce the settlement agreement is granted.  The court agrees to enter 
judgment against defendant in the amount of $5,000.  The court will sign the order provided. 
Plaintiff is reminded to submit a separate judgment consistent with this order. 

 

  

 7.  TIME:  9:00   CASE#: MSC19-01215 
CASE NAME: NEIL & ASSOCIATES  VS.  PEREZ 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO STIPULATION 
FILED BY JONATHAN NEIL & ASSOCIATES, INC. 
* TENTATIVE RULING: * 
 
Motion for entry of judgment pursuant to stipulation is granted.  Judgment is entered in favor of 
plaintiff and against defendant in the total amount of $33,687.59 ($27,834.69 principal, 
$4,152.90 interest, $500 costs and $1,200 attorney’s fees). 

 

  

 8.  TIME:  9:00   CASE#: MSC19-01845 
CASE NAME: MARTIN  VS.  G6 HOSPITALITY 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY G6 HOSPITALITY PROPERTY LLC, 
* TENTATIVE RULING: * 
 

Factual Background 

Plaintiff, Deja Martin, alleges that the hotel room she rented at Motel 6 in Pittsburg on 
March 20-21, 2018 was infested with bedbugs.  After a demurrer to her original complaint was 
sustained with leave to amend, plaintiff filed a First Amended Complaint on December 10, 2019.  
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Her First Amended Complaint (“FAC”) sets forth seven causes of action: (1) Negligence; 
(2) Battery; (3) Nuisance; (4) Intentional Infliction of Emotional Distress; (5) Negligent Infliction of 
Emotional Distress; (6) Breach of Contract; and (7) Breach of Covenant of Quiet Enjoyment.   

After meeting and conferring with plaintiff’s counsel by phone, and failing to reach an 
agreement, defendant G6 Hospitality Property, LLC filed this demurrer and motion to strike 
portions of the FAC. 

Motion to Strike 

For the following reasons, the motion to strike is granted in part, without leave to 
amend.  The following are ordered stricken from the FAC: ¶149, page 24, lines 15-16, and 
¶¶64-65.  

Legal Standard 

Upon a motion by defendant, the court may strike any irrelevant, false, or improper 
matter in a complaint, where the matter appears on the face of the complaint, or is subject to 
judicial notice.  (Code Civ. Proc., §§ 435-437.)  Irrelevant matter includes “A demand for 
judgment requesting relief not supported by the allegations of the complaint or cross-complaint.”  
(Code Civ Proc., §§ 431.10(b)(3), (c); 436.)  The grounds for a motion to strike shall appear on 
the face of the challenged pleading or from any matter of which the court is required to take 
judicial notice.  (Code Civ. Proc. § 437(a).)   

Attorney’s Fees Under Civil Code §1717 (¶149) 

Defendant asks the Court to strike plaintiff’s request for attorney’s fees under Civil Code 
section 1717.  Attorney’s fees are not recoverable absent an express statute or contractual 
provisions.  (CCP § 1021.)  There is no allegation or evidence that the contract here provided for 
attorneys’ fees, yet plaintiff appears to seek fees based on Civil Code section 1717, which “was 
enacted to establish mutuality of remedy where contractual provision makes recovery of 
attorney’s fees available for only one party, and to prevent oppressive use of one-sided 
attorney’s fees provisions.” (Reynolds Metals Co. v. Alperson (1979) 25 Cal.3d 124, 128.)  
Plaintiff does not oppose the motion in this regard.  The motion is granted as to paragraph 149. 

PAGA Attorney’s Fees (paragraphs 64-65, page 24, line 15) 

Defendant asks the Court to strike plaintiff’s request for attorney’s fees under Civil Code 
section 1021.5, which codifies the “private attorney general” doctrine.  The doctrine allows 
awards of attorney fees to successful litigants where the litigation: “(1) served to vindicate an 
important public right; (2) conferred a significant benefit on the general public or a large class of 
persons; and (3) imposed a financial burden on plaintiffs which was out of proportion to their 
individual stake in the matter.”  (Baggett v. Gates (1982) 32 Cal. 3d 128, 142.)  Plaintiff has not 
alleged facts showing the action was brought to enforce an important right affecting the public 
interest or that there is a significant public benefit.  Notably, plaintiff is not asking for injunctive 
relief, nor is this a class action lawsuit.  A judgment would be binding on only one hotel as to 
one plaintiff.  The motion is granted as to paragraphs 64-65, and page 24, line 15 (Prayer for 
Relief): “Attorney’s fees and costs of this action.” 

Punitive Damages (page 24, line 16) 

Defendant also moves to strike plaintiff’s request for punitive damages.  Punitive 
damages are only warranted in cases where defendants acted with oppression, fraud or malice. 
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(Civil Code §3294.)  In its opposition, plaintiff argues her causes of action for nuisance and IIED 
allow her to recover punitive damages.  (Opposition, 3:20-23.)  Plaintiff cites her allegations that 
defendants knew about the infestation by way of previous reviews posted online, and that 
defendants failed to warn her about the bugs to enable them to earn a profit.  These conclusory 
allegations do not meet the required pleading standard under Civil Code §3294.  The motion is 
granted with respect to page 24, line 16 (Prayer for Relief): “Exemplary and punitive damages in 
an amount to be determined at trial.” Should plaintiff learn information through discovery which 
would support punitive damages, plaintiff may seek leave to amend the complaint at that time. 

Paragraphs 31, 51, 53, 66-68, 81, 112, 125, page 8, lines 4-5, and page 10, lines 20-21 

Defendant also moves to strike conclusory allegations related to the liability of 
particular defendants, breach of the implied warranty of habitability, and online reviews.  
Because a complaint is not admissible evidence, the potential for prejudice to defendant is 
limited.  The allegations in the complaint do not obviate the requirement that plaintiff proves 
she is entitled to the relief sought.  The motion is denied as to paragraphs 31, 51, 53, 66-68, 
81, 112, 125, page 8, lines 4-5, and page 10, lines 20-21. 

Demurrer 

The demurrer is sustained without leave to amend as to the second, fourth, fifth, 
and seventh causes of action.  The demurrer is overruled as to the third and sixth causes 
of action.   

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.”  
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.)  A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts.”  (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim.  (Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.)  A court treats the demurrer as 
admitting all material facts properly pleaded, but not contentions, deductions or conclusions of 
fact or law.  (Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) 

Second Cause of Action for Battery  

After this Court sustained defendant’s first demurrer to plaintiff’s cause of action for 
battery, plaintiff added further allegations to support that defendant knew of the bedbugs in her 
room, and that she was likely to be harmed.  She alleges that defendant “controlled the 
instrumentality (bedbug) which caused the injuries,” but she qualifies this conclusory statement 
by noting the reason for control was “Defendants as owners (landlords), operators and/or 
managers failed to properly inspect, treat and abate the bedbug infestations at the Subject 
Property.”  (FAC, ¶87.)  As with the original complaint, the only allegations that could be 
interpreted as an intentional act are actually failures to act – e.g., failing to eliminate the 
bedbugs and failing to warn plaintiff of the presence of bedbugs.  (See FAC, ¶¶81-89.)  Plaintiff 
cites Ashcraft v. King (1991) 228 Cal.App.3d 604, but that case is distinguishable, as discussed 
in the ruling on the previous demurrer.   
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Plaintiff has not sufficiently alleged an intentional act that caused her harm.  She also 
has not shown how amendment could possibly cure this problem.  Accordingly, the demurrer to 
the second cause of action is sustained without leave to amend. 

Third Cause of Action for Nuisance  

 As noted by plaintiff, the Court overruled the defendant’s previous demurrer to the 
nuisance cause of action.  None of the allegations have changed in the FAC.  Plaintiff has again 
alleged facts sufficient to constitute a cause of action for public nuisance.  The demurrer to this 
cause of action is overruled. 

Fourth Cause of Action for Intentional Infliction of Emotional Distress  

On demurrer, defendant argues that the cause of action for Intentional Infliction of 
Emotional Distress (IIED) still fails for lack of the type of conduct to support such a claim. 

The elements of the tort of IIED are (1) extreme and outrageous conduct by the 
defendant with the intention of causing, or reckless disregard of the probability of causing, 
emotional distress; (2) the plaintiff’s suffering severe or extreme emotional distress; and (3) 
actual and proximate causation of the emotional distress by the defendant’s outrageous 
conduct.  To be outrageous, conduct must be “so extreme as to exceed all bounds of that 
usually tolerated in a civilized community.”  (Christensen v. Super. Ct. (1991) 54 Cal.3d 868, 
903.)  The conduct must be intentional or, where reckless disregard of the plaintiff’s interests is 
the theory of recovery, the presence of the plaintiff at the time the outrageous conduct occurs is 
essential to the claim.  (Ibid.)   

Plaintiff has added allegations that defendants knew about the bugs from previous 
lodgers, citing online reviews (¶111).  However, the reviews she mentions were months or years 
prior to plaintiff’s stay and she does not allege that the infestation was continuing, or that it was 
in the same room.  Plaintiff alleges defendants recklessly disregarded the presence of bedbugs 
and the injuries they could cause to guests with respect to Room #230 (Plaintiffs Unit) and did 
not warn Plaintiff, preferring to put her at risk of injury in order to profit from her stay.”  (¶114, 
emphasis added.)  She claims to have complained about the infestation, and that defendants 
failed to take action to remediate her concerns.  (¶¶115-116, emphasis added.)  While plaintiff 
alleges that the defendants “controlled the instrumentality (bedbug) which caused the injuries,” 
she then qualifies this by stating the reason for their control was as “owners (landlords), 
operators and/or managers [who] failed to properly inspect, treat, and abate” the infestations.  
(¶117, emphasis added.)   

Plaintiff’s allegations continue to sound in negligence, not an intentional tort.  Plaintiff 
argues that the outrageousness of conduct in an IIED claim is a question of fact, but many 
cases have dismissed intentional infliction of emotional distress cases on demurrer, concluding 
that the facts alleged do not amount to outrageous conduct as a matter of law.  (See, e.g., Mintz 
v. Blue Cross of California (2009) 172 Cal.App.4th 1594, 1608–1609; Coleman v. Republic 
Indemnity Ins. Co. (2005) 132 Cal.App.4th 403, 416–417; Ricard v. Pacific Indemnity (1982) 132 
Cal.App.3d 886, 895.) 

Plaintiff is already entitled to recover damages for emotional distress arising out of her 
physical injuries if she establishes liability.  (See CACI 3905A.)  It is not apparent how this cause 
of action adds anything, even if it could be considered adequately alleged.  The demurrer to this 
cause of action is sustained without leave to amend.   
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Fifth Cause of Action Negligent Infliction of Emotional Distress 

Defendant argues that the plaintiff’s NIED cause of action falls outside the four 
recognized situations allowing for recovery under a “direct victim” theory: (1) near-miss 
accidents where the plaintiff was personally at risk; (2) claims against health care providers; 
(3) claims against environmental polluters; and (4) claims against mortuaries that mishandle 
human remains.   

Citing Burgess v. Superior Court (1992) 2 Cal.4th 1064, plaintiff argues that the 
innkeeper-guest relationship she had with defendants allows her to sue for NIED.  The court 
there stated, “[t]he negligent causing of emotional distress is not an independent tort, but the tort 
of negligence.”  (Burgess , supra, 2 Cal.4th at 1072.)  Further, the CACI jury instructions clarify 
to “[u]se [the NIED jury instruction] in a negligence case if the only damages sought are for 
emotional distress.”  (CACI 1620; see also Molien v. Kaiser Foundation Hospitals (1980) 27 
Cal.3d 916, 927-931.)   

In this case, plaintiff has unequivocally alleged (1) that she suffered physical injuries, 
(2) a cause of action for negligence (including emotional distress damages, see ¶¶60, 63), and 
(3) a prayer for relief that includes damages.  It appears a claim for NIED does not add anything 
to the FAC. The demurrer is sustained without leave to amend as to the fifth cause of action. 

Sixth Cause of Action for Breach of Contract  

With respect to the FAC, defendant maintains its position that plaintiff fails to state a 
claim for breach of contract, that the cause of action is uncertain, and that it cannot be 
ascertained whether the contract is written, oral, or implied by conduct.  Defendant argues that 
plaintiff has merely “parrot[ed] what the Court surmised from the Guest Folio (receipt) attached 
to the earlier Complaint.”  Plaintiff states that, per the terms of the contract, in exchange for 
$69.99 in cash, she rented Room #230 from March 20, 2018 through March 21, 2018.  (¶¶141-
143.)  Plaintiff further states that, “To Plaintiffs knowledge, Defendants provided no more than 
the Folio (Attached as Exhibit A) as a written form of the contract between the parties. (¶144.) 

Regardless of how it was accomplished, the pleading is now explicit and discovery 
can resolve the doubts defendant raises in its demurrer.  The elements a cause of action for 
breach of contract are sufficiently pleaded.  The demurrer to the seventh cause of action for 
is overruled.  

Seventh Cause of Action for Breach of Covenant of Quiet Enjoyment  

Defendant demurs to plaintiff’s cause of action for breach of covenant of quiet 
enjoyment, arguing it does not apply to hotel guests.  Defendant cites to Spinks v. Equity 
Residential Briarwood Apartments (2009) 171 Cal.App.4th 1004, 1034-1035, for the proposition 
that the covenant of quiet enjoyment does not apply to hotel rental agreements.  That case 
states, in relevant part: 

The covenant [of quiet enjoyment] protects all “hirers” of property, as statutorily 
defined. The relevant provisions are found in the Civil Code, division 3, part 4, title 
5, chapters 1 and 2. Chapter 1 deals with the “hiring” of property in general. (Civ. 
Code, § 1925 et seq.) The statutory warranty of quiet possession is contained 
within this chapter. (Civ. Code, § 1927.) Chapter 2 deals with the “hiring” of real 
estate. (Civ. Code, § 1940 et seq.) Generally speaking, that chapter applies 
broadly “to all persons who hire dwelling units located within this state including 
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tenants, lessees, boarders, lodgers, and others, however denominated.” (Civ. 
Code, § 1940, subd. (a).) The only exceptions are for certain transient hotel guests. 
(Id., subd. (b).) 

Plaintiff has added two paragraphs (¶¶155-156) and again appears to oppose the 
demurrer to this cause of action (Opposition, 9:6-7, 10:7-8), but provides no authority for her 
position, and does not address defendant’s argument that the covenant does not apply to these 
circumstances.  It appears the point is conceded.  Defendant’s demurrer to this cause of action 
is sustained without leave to amend. 

 

  

 9.  TIME:  9:00   CASE#: MSC19-01845 
CASE NAME: MARTIN  VS.  G6 HOSPITALITY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY G6 HOSPITALITY PROPERTY LLC 
* TENTATIVE RULING: * 
 
Please see Line 8. 

 

 

 


